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OVERVIEW

· torts = civil wrongs; almost always about money damages, almost always involving physical injury
· rules about how we should interact in the world; determination of who should pay for losses

· two ways of looking at the goal of the tort system: DETERRENCE and FAIRNESS/REMEDY

	1 • INTENTIONAL TORTS


* historically and logically, the best place to start with torts: physical violence, intentional harm
PHYSICAL HARMS

I. BATTERY

A. elements: intent to cause harmful contact, contact, injury

B. Vosburg v. Putney (tapping of shin, amputation of leg): if the tapping was unlawful, then the intent to do so is necessarily so; if the tapping was intended, then elements of battery are satisfied

1. as long as there is intent to cause a harmful contact, then Δ is liable for injuries that result directly from the harmful contact

2. eggshell skull theory – hitter didn’t intend the damages that resulted (didn’t know about the special condition of the eggshell skull), but did intend the hit (the harmful contact), so hitter is liable for these injuries

a) injury happened, so someone must pay for it – irrelevant to argue ‘intent’ as ‘desire’

3. note: Δ attorney here made loser arguments: should have focused on the contact not being a battery (argue no intent to cause harmful contact), but instead tried to argue that Δ didn’t intend the harmful consequences

C. Garret v. Dailey (young boy pulled out chair from below older woman)

1. substantially certain that harmful contact would occur (objective standard) – therefore, Δ intended to cause the harmful contact
D. transferred intent – if A intends to hit B and hits C instead by mistake, the intent meant for B is transferred to C – since there is now intent, contact, and injury, A is liable for battery caused to C

II. TRESPASS
A. elements: intent to be on land, land doesn’t belong to you

B. issue of “innocent” trespass (i.e., no intent to be on someone else’s land) – intent is irrelevant, as long as Δ voluntarily chose to be on that piece of land

DEFENSES TO PHYSICAL HARMS
I. CONSENT

A. Mohr v. Williams (patient consents to have doctor operate on left ear; doctor makes decision to operate on left instead while patient under anesthesia)

1. consent of the π is a defense against battery – had Δ operated on left ear and was unsuccessful, this would NOT be a battery (must separate contact from the consequences; contact was consented to)
2. in major internal operations – implied consent while under anesthesia (doctor discretion)

3. emergency doctrine – implied consent because π would have consented to life-saving procedure had he been conscious

B. validity of the consent in question

1. minors/incompetents are not legally capable of giving consent

2. must be well-informed consent (no mistake on part of π)
3. cannot be given under circumstances of fraud or duress
C. Hudson v. Craft (π injured in a boxing concession operated in violation of regulatory statutes)

1. consent was given (no mistake/fraud/duress), but deemed invalid – π was barred from consenting by regulations designed to protect him

2. implication in regulations – legislature stepping in to make decision for certain people, deemed unable to negotiate for themselves (disparity of power, etc.)

D. implied consent in athletic injuries
1. athlete consents to any injuries that naturally happen on the field – does NOT consent, however, to injuries that happen as a result of a breaking of the rules

2. BUT: athlete knows when he consents that rules will be broken

3. recovery depends on natures of the injury, nature of the infraction – tendency to avoid tort liability in order to prevent over-regulation of sports

II. INSANITY
A. McGuire v. Almy (insane Δ, caretaker π comes into room to prevent Δ from hurting self, is injured)

1. Δ intended to hit π, regardless of whether the reasoning was rational or not

2. importance of making a choice (whether crazy or sane) – sudden seizure would be defense against battery; diving out of way of out-of-control car would be defense against trespass

III. self-defense

A. Courvoisier v. Raymond (Δ jeweler trying to protect home/store from vandals, shoots π cop)
1. rule: if Δ acted as a reasonable man would under the circumstances, he’s not liable
2. had π really posed a threat, waiting around for a legal remedy would not be an option for Δ

a) question then becomes whether a reasonable man would have seen π as a threat

3. reasonable threat (belief there is an immediate threat), reasonable force (in response to the perceived threat – excessive force is not allowed)
B. Morris v. Platt – accidental harming of an innocent bystander by force reasonably intended in self-defense to repel an attack by a third party is not actionable
1. Δ is liable only if the actor realizes or should realize that his act creates an unreasonable risk of causing such harm
IV. defense of property
A. M’Ilvoy v. Cockran (π tearing down fence on Δ’s land; Δ used force in repelling π, injury)

1. weighing of interests – now it’s π’s security interest vs. Δ’s liberty interest – security interest always trumps all other interests (human life is always more valuable than property)
2. can’t protect property with force unless trespasser is using force – must first ask trespasser to leave; if trespasser doesn’t leave, can only respond with reasonable (matching) force

B. Bird v. Holbrook (π trespassed on innocent purpose, tripped spring gun trap)
1. can only defend property in a reasonable way; trespassers must be warned about use of dangerous means to protect property
V. recapture of chattels
A. Kirby v. Foster (π employee given money to pay the help, decided to take from it what he thought was due him and quit; Δ seized him in attempt to get the money back)
1. if π peaceably gains possession of property (no fraud/violence on π’s part), then Δ cannot use force to recapture ( key factor: if π honestly believes he has a right to the property
2. once chattel is no longer in your possession, you cannot use force to recover it

a) must resort to legal redress

B. exception: hot pursuit requirement – privilege of recapture must be exercised promptly

1. after passage of time, rightful owner is obligated to go to court to regain property

2. in “hot pursuit” situation, there’s no question of who rightfully owns property; after the passage of time, greater chance that each party believes it’s rightfully theirs

3. this test turns on reasonableness as well (objective standard of determining “hot pursuit”)

VI. necessity
A. Ploof v. Putnam (π forced by storm to moor boat to Δ’s dock; Δ cited trespass, unmoored ship, thereby causing damages to boat and injury to π and family)

1. necessity as a defense to trespass – security interest (imminent danger to life) over possessory interest in property
2. this rule gives incentive to make the proper choice (protect life vs. don’t trespass)

3. note, though, that π still would be responsible for any damages he may have caused in protecting his life – Δ therefore shouldn’t have untied boat, but waited and received compensation for whatever he may have been put out by π’s actions
B. Vincent v. Lake Erie Transportation Co. (ship owned by Δ legitimately tied to π’s dock to unload; storm came up; damages caused to dock by tossing of the ship)
1. actor justified in being there (no trespass), so it’s like it’s Δ’s own property – had it been Δ’s dock, he would have to pay for damages to it
2. during time of emergency, property rights changed – since Δ not trespassing (by way of necessity), Δ considered relevant property owner
3. this rule forces property owner to make the right decision – since any loss will come out of Δ’s pocket, he will decide to minimize loss, and protect more valuable property
EMOTIONAL AND DIGNITARY HARMS

I. ASSAULT
A. elements

1. overt act

2. intent to cause a battery or fear of a battery

3. victim’s apprehension of imminent contact

4. threat of immediate violence (mere words don’t count; must be some threatening gesture or carry-outable threat of violence)
B. [apprehension] I. De S. and Wife v. W. de S. (Δ looking for booze, brings hatchet to break into tavern, wife of tavern owner looks out and Δ threatens her with the hatchet)

1. π wasn’t touched physically, but claimed emotional damage and recovered

2. act of threatening π, placing her in apprehension of imminent danger

C. [intent] Tuberville v. Savage (π puts hand on sword, says “would not take such language from you” if it weren’t assize-time; Δ strikes π and claims self-defense)
1. person’s words negated present intent to harm – apprehension therefore wasn’t reasonable

2. assault must cause real apprehension; apprehension must have been caused by actions of Δ

3. intention as well as act makes the assault

II. OFFENSIVE BATTERY (as distinguished from harmful battery above)
A. elements
1. volatile act by Δ that causes injury

2. Δ must have intent to commit offensive touching (offends dignity)

B. turns on dignitary harm; tort liability to deter honorable vindication (threat of physical violence in retaliation)

C. Alcorn v. Mitchell (Δ spat in face of π after losing to him at trial; embarrassment in public)

1. holding: this was an act of greatest indignity, poses real risk of forceful retaliation

D. other notes on offensive battery

1. π’s knowledge of the offensive contact not necessary (i.e., offensive battery while π asleep)

2. applies to offensive contact with an object so closely attached to π’s person that it is customarily regarded as a part thereof (i.e., striking π’s cane)
III. FALSE IMPRISONMENT

A. elements
1. act by Δ to obstruct or detain (personal menace/force)

2. total obstruction or detention of π (total, not just mere restriction of movement)

a) note: dignitary harm associated with escape – embarrassment imposed on π

3. intent to obstruct or detain

4. causal relationship (between Δ’s actions and π’s detention)

B. Bird v. Jones (π wants to go one way on a road blocked off for a race; police bar him from moving forward; π free to go in any direction except the one he wants to go)

1. NO false imprisonment – π confused partial and total obstruction

2. however: walls not necessary; situation can be considered false imprisonment

C. Coblyn v. Kennedy’s (old man accused of shoplifting, detained for questioning)
1. YES false imprisonment – Δ’s suspicion of π shoplifting was not reasonable to extent of force used in detaining π; emotional distress and dignitary harm incurred by π as well

2. exertion of physical power that can only be avoided by submission constitutes false imprisonment; suspicion must be reasonable to detain

IV. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

A. elements

1. extreme and outrageous conduct

a) note: mere unflattering opinion or rough language doesn’t count

2. intentional or reckless

3. causation of severe emotional distress

B. Wilkonson v. Downton (Δ, as practical joke, tells π that her husband has been in terrible accident; π goes into nervous shock, physical and emotional distress)

1. action was calculated to produce negative effect on π; actual effects were not too remote

C. acts directed at a third party – Δ still liable to:

1. any member of party’s family who is present, regardless of if act results in bodily harm

2. any other person present, if bodily harm results

D. note: this tort used to be parasitic (claims for emotional distress had to piggyback other ‘real’ torts)
	2 • STRICT LIABILITY AND NEGLIGENCE


* strict liability: if you cause the injury, you have to pay for it
* negligence liability: you must have acted negligently in causing the injury in order to be liable

* choice of rule will affect the cost of an activity – for activities we want to deter (i.e., abnormally dangerous activities), we apply strict liability; for activities valuable to society despite risks, we apply negligence liability
I. STRICT LIABILITY IN THE LAST HALF OF THE NINETEENTH CENTURY
A. Brown v. Kendall (dogfight, Δ used a stick to separate them, injured π)

1. π claimed this was a battery – Δ intended to swing the stick, even if didn’t intend to hit π

a) distinct from Vosburg: here, an intentional act that causes unintentional harm (vs. an intentional act that causes intentional harm)

2. case turns on question of whether this act was unlawful or not

a) if act was unlawful, then strict liability (pay for whatever injuries resulted)

b) if act was lawful, then negligence liability

3. holding: no liability for an inevitable accident (no-fault situation)

a) signaled adoption of negligence liability as the rule governing accidental injuries

b) remarkably unreasoned/ambiguous for such a landmark case

B. Rylands v. Fletcher (dam on Δ’s property breaks, causes damages (unintentional) to π’s property)
1. trial ct: though no fault is found, damages awarded to π [** NB: this is an English case**]
2. appeal #1: applies negligence liability: someone who brings onto his land something that will cause harm to another if it escapes does NOT have absolute duty to prevent its escape

3. appeal #2: applies strict liability: but for Δ’s act, mischief wouldn’t have occurred

a) when there are escapes from your land, you’re responsible for resulting damages

b) π didn’t take on any risk; Δ should be liable for the risk he created

4. appeal #3: applies strict liability: owner of land may use it for natural/ordinary purposes, but will be strictly liable for any injuries resulting from non-natural use of the land
C. Brown v. Collins (π’s streetlamp struck by Δ’s horse after horse got spooked) [** US case (NH)**]
1. rejection of Rylands rule as anti-progress – rule begs question of what “non-natural use” is, seems to implicate any kind of progress/civilization

2. negligence liability governs in cases where Δ is not at fault

D. Powell v. Fall (π’s haystack burned by spark from Δ’s engine; Δ hadn’t broken any laws) [**UK**]

1. imposed strict liability on damages from locomotive

2. SL does obstruct industry, but will only do so to the extent that we want it to be obstructed (if profits made aren’t enough to cover liability costs, then it’s good to shut it down)
a) business will shut down only if costs exceed total social benefit

II. RATIONALES FOR STRICT LIABILITY

A. deterrence (i.e., Rylands, Powell)

1. SL as a good public policy to deter certain activities not deterred by negligence liability

B. reciprocity (i.e., apply SL to those risks that aren’t reciprocal – abnormally dangerous activities)

1. negligence covers only ordinary risks in daily life, breaks down with extraordinary risks

2. negligence makes sense with reciprocal risks (normal low-level risks, just as likely that π and Δ will switch positions); nonreciprocal risks don’t satisfy this condition of equality

a) if Δ chooses to engage in activity with nonreciprocal risk, must pay for damages

III. STRICT LIABILITY IN MODERN TIMES (negligence as general rule in US law)
A. Bolton v. Stone (π struck by cricket ball that flew over a high fence around cricket pitch)
1. if you create a substantial risk and don’t take reasonable care to prevent harm from occurring, then you’re liable to pay for whatever direct consequences ensue

2. limited strict liability (imposed for creation of substantial risk)

3. SL focused on activity level – if you choose to engage in activity that creates a substantial risk, you’re liable for injuries (regardless of how reasonably you conduct yourself within the activity) – vs. negligence focus on conduct level (reasonable standard of care)

B. Hammontree v. Jenner (Δ driver, an epileptic but deemed “safe” by physician, lost consciousness while driving, drove into window of π’s shop, causing damage to person and property)

1. rejection of argument for SL based on strict products liability reasoning (evidentiary problems, Δ is the only one able to foresee possible defect, etc.)

	3 • THE NEGLIGENCE ISSUE


* elements of negligence: duty, breach of duty, causation (actual and proximate), damages
I. REASONABLE STANDARD OF CARE (what a reasonable person would do under these circumstances)
A. stupidity of Δ – Vaughan v. Menlove (haystack on Δ’s land; Δ warned repeatedly about chance of fire, but decided not to do anything about it; haystack caught fire, caused damage to π’s property)
1. Δ did best he could given lower mental capacity – but ct still holds him liable
2. subjective inquiry into intelligence of Δ would be too difficult for cts; Δ didn’t act as a reasonable person would (given warnings, etc.), therefore liable for damages

B. age of Δ – Roberts v. Ring (77-year-old Δ, impaired vision, slowly driving down busy street; 7-year-old π ran out in front of Δ’s car)
1. objective standard within subjective trait – reasonable old person standard
2. Δ strictly liable for a certain subset of risks – not SL for general risks created by driving, but SL for risks created by AGE alone (non-reciprocal risk created by age of actor; deterrence factor in making actor consider age and associated risks before choosing to act)

3. also: π not contributorily negligent (child shouldn’t be deterred from playing child’s games)

C. level of expertise of Δ – Daniels v. Evans (19-year-old boy killed in motorcycle accident)
1. if a minor is participating in a minor’s activity, would be held to the subjective reasonable minor standard; but if a minor participates in an adult activity, will be held to reasonable person standard – must decide what activities to deter minors from participating in
2. imposition of a non-reciprocal risk (risk created by inexperience alone), must be SL

D. insanity of Δ – Breunig v. American Family Insurance Co. (driver seized by sudden mental aberration, hit π’s car)
1. insanity can only be a defense against negligence if Δ suddenly seized by a mental illness of which s/he had no warning, no foreknowledge – reasonable person, not knowing s/he had this condition, would act the same way

2. question for jury as to whether they believed Δ had warning – here, judgment for π upheld
E. blindness of π – Fletcher v. City of Aberdeen (blind π fell into ditch, after city worker forgot to replace barriers after doing construction work)
1. city’s duty of care extends to blind citizens as well; π was acting as a reasonable blind person (not contributorily negligent)

2. if ct held blind ppl to same standard of care as seeing ppl (i.e., impose SL on π for falling where a sighted reasonable person wouldn’t), would deter blind people from interacting in society – undesirable outcome

F. subjective reasonable blind person standard for activities that do not pose unreasonable risk (i.e., walking); but objective reasonable person standard for activities that impose risks created by blindness alone (i.e., driving a car)

G. drunkenness of π – Robinson v. Pioche, Baverque & Co. (drunk π fell into hole in sidewalk dug by Δ in front of Δ’s store)
1. a drunk man is as entitled to safe streets as a sober man

2. reasonable drunk person standard if walking home (no unreasonable risk); objective reasonable person standard if driving home (unreasonable risk, so SL for injuries that result)

H. sudden emergency doctrine – Lyons v. Midnight Sun Transportation Co. (π’s car pulled out in front of Δ, Δ swerved and tried to avoid, ended up hitting and killing π)
1. “sudden emergency” adds nothing to the reasonable person standard – already embedded in this standard of care (what a reasonable person would do under the circumstances)

II. CALCULUS OF RISK (judicial efforts to fashion and apply a standard of reasonable care)
A. Blyth v. Birmingham Water Works (Δ’s water main burst in extreme frost, damaged π’s property)

1. precautions should be taken by reference to average circumstances (unforeseeability of such an extreme frost, and of pipes bursting)

2. Δ took reasonable care; cannot be expected to take added precaution to protect against an event with such a small possibility of happening

B. Eckert v. Long Island R.R. (π’s decedent died in saving a child from being run over by a train)

1. even if the probability of the event is low, as the severity of the consequences goes up, Δ may still have to take precautions against such an injury

2. π found not contributorily negligent; child’s life was at stake, no time to deliberate – π’s actions were not reckless or negligent (i.e., actions were reasonable), so π recovers

C. Terry, Negligence (five factors upon which the reasonableness of a given risk depends)

1. magnitude of risk
2. value/importance of that which is exposed to the risk (principal object)
3. value/importance of collateral object (reason for placing principal object at risk)
4. utility of risk (probability that collateral obj. will be attained by conduct involving the risk)
5. necessity of risk (prob. that collateral obj. wouldn’t have been attained without taking the risk)
D. Osborne v. Montgomery (π kid riding bike behind Δ’s car, Δ parked, opened door w/o looking, hit π)

1. not every want of care results in liability – question of balancing social interests involved

2. benefit of allowing people to act in such a way so far outweighs the probable injury to bystanders that such conduct is not disapproved
E. Cooley v. Public Service Co. (Δ power co.’s line broke during severe storm, hit telephone line while π using phone, resulting huge noise caused π to faint, sustain rare neurosis)

1. burden of proof on π to show that untaken precaution required as a matter of reasonable care; π proposed an elaborate safety system that would have prevented risk in question, but created greater risk of hurting passersby
a) burden on π to show that proposed untaken precaution doesn’t pose risks on others

2. practical question of evidentiary problems on negligence liability – SL to cover activities (outside the scope of negligence liability) that are too difficult for π to prove?

a) run fairness and deterrence arguments; if neither works, then no SL, stuck with NL

F. United States v. Carroll Towing Co. (barge sinks because Δ’s bargee left the boat – π claims Δ negligence) ( poster case for cost-benefit analysis approach to the calculus of risk

1. Learned Hand formula: B < PL – if [burden created by untaken precaution] is less than [probability of injury] x [potential gravity of the injury], then actor is liable

a) i.e., if cost of precaution < cost of injury, Δ should have taken the precaution

2. good as an analytical tool: isolates relevant factors, shows how they need to be compared (what would you pay to eliminate risk; what would you accept to face the risk)
III. CUSTOM (one device for defining the vague “reasonable person” standard of care)
A. Titus v. Bradford (π employee hoisting train cars, not tied properly, car fell, killed π)

1. no negligence: “the unbending test of negligence in methods, machinery, and appliances is the ordinary usage of the business” – Δ acted as a reasonable person in the industry would have
2. this decision INCONSISTENT on its own terms – it’s a contract issue, but ct turns to tort law, signaling that something is wrong with the contract

a) contractual argument – worker would have negotiated for a higher salary in such a risky job – employer would choose either to eliminate the risk and make an investment in increasing safety, OR paying employees a risk premium, whichever costs less

b) acknowledgement of tort duty = acknowledgement of breakdown in contract process

· potential defect in the market (e.g., unequal information distribution re: risks involved, etc.) – and custom is defined by the market…

c) custom should have been thrown out; ct instead depends on it in deciding the case

B. Mayhew v. Sullivan Mining Co. (Δ miner cut hole in platform used by π independent contractor, no warning and no rails; π fell down hole and sustained damages)

1. this ct rejected custom defense – NOT an excuse for want of ordinary care

2. negligence is negligence regardless of how many people act in such a negligent manner

a) custom cannot be used defensively against negligence

C. The T.J. Hooper (π cargo owners sue tugboat operators for negligence in not providing radios for captains to hear storm warnings)

1. custom is relevant offensively – when there’s a custom and there’s a Δ who is no different than others forced by market to take customary safety precautions

a) if custom in the market is to take some safety precaution, it must be true that B < PL

b) markets aren’t perfect, but they won’t underestimate precautions necessary

D. to the extent that employees know about risk, employers have incentive to adopt safety precautions (when it’s cheaper than to pay damages)

E. summary: custom can be used offensively by π, but not defensively by Δ

1. exception: medical malpractice

IV. MEDICAL MALPRACTICE (special case for custom, reasonable standard of care)

A. Lama v. Borras (medical malpractice suit involving treatment – Δ doctor failed to order absolute bed rest before surgery or antibiotics after; π contracted infection, had to be hospitalized several months)

1. reasonable care defined by reference to medical custom
2. difference in doctor-patient relationship

a) doctor is selling safety, so incentive to increase amount of safety (as opposed to employers, where safety is a cost to be minimized)

b) patient in a dependent situation, trusts doctor to say what safety patient needs to ‘buy’

c) therefore, market works for there to be too much safety

3. so, a different standard of reasonable care is applied to medical situations

4. note: locality rule – used to be the case that the standard of care was defined by local community, but now, defined by national community (training, Boards, technology, etc.)

B. Canterbury v. Spence (medical malpractice suit involving disclosure – question of whether failure of doctor to inform π of risks leads to liability for injuries)

1. doctrine of informed consent: if there was some attempt to gain consent for procedure in question, but doctor made mistake or if consent not fully informed, then it’s a negligence action (note that if there was no consent at all, it’s a battery action)

2. reasonable standard of care – disclosure of risks to be determined by materiality of risks

a) materiality – that which a reasonable decision maker would deem to be significant to the choice (all information relevant to the choice/consent of patient)
b) i.e., anything that in thinking about this tradeoff that a patient faces that is significant enough to factor into the decision-making (1% chance of paralysis is significant to the decision, even if most people would decide to go through with operation)

V. VIOLATIONS OF STATUTES AND REGULATIONS (some expression by legislature about conduct in question; issue in tort suit = discerning meaning of this expression in the context of negligence, especially in figuring out standard of reasonable care)
1. Thayer, “Public Wrong, Private Action” – all about legislative supremacy (cts bound by legislature)

2. Σ can expand the causes of action available to π by altering the standard of care required

3. even when Σ isn’t validly enacted – cts can cite reliance interest of π on the Σ

4. subsequently-enacted Σ gives pointers as to reasonable care – ct not bound to follow, but uses for guidance in the issue

5. summary: if a Σ is valid, it is supreme, and must be followed

B. elements of negligence per se (negligence automatically if Δ violates a statute)

1. violation of a statute
2. violation causes an injury

3. injury is the type that the statute aims to prevent

4. injured party is of the class that the statute aims to protect [DUTY element]

C. Osborne v. McMasters (Δ violated Σ requiring proper labeling of poison, sold bottle to π, who died)

1. breach of statutory duty to protect customers, breach caused injury ( liability

D. Teal v. E.I. DuPont de Nemours & Co. (independent contractor injured on the job)
1. violation of OSHA Σ, designed to protect employees – π was not member of the protected class
2. π still recovered damages – intent of OSHA was to protect every worker; requirement of reasonable care extends to whoever is doing work on an employer’s premises

a) duty created to employees; duty a function of foreseeability – duty to employees (E) will encompass business invitees (I) as well, since risk is also foreseeable there (risk = PLE + PLI)

b) matter of reasonable care – B is determined by Σ in reference to PLE only… but if B < PLE, then it must be that B < PLE + PLI 

E. Gorris v. Scott (pens on ships to protect animals from infectious disease, no pens, sheep overboard)
1. risk of different type – Σ designed to protect against infectious disease (PLI), not going overboard (PLO)

2. foreseeable risks to animals; Δ can be negligent in other ways re: PLO, but not negligent per se under Σ (ct gives a very wooden reading of Σ, mapping onto elements of negligence per se)

3. “weird” (bad) cases like this push us to think about why the negligence per se rule is really there – avoid simplistic reading of the rule

a) greater analysis of what Σ requires, who it protects, what risks it protects against

b) B of putting fence up would have been less than costs from risk of infectious disease plus costs from risk of animals washing overboard…

F. Martin v. Herzog (π killed in accident where π had been driving without headlights on)

1. an unexcused violation of a Σ is negligence per se – clearly unexcused here, but introduces possibility of a valid excuse (in keeping with intent of legislation)

2. best way to further matters of safety is to alter the rule in cases where straight application of rule leads to bad result: if there’s a good excuse, and if rule should be altered to provide safety

G. Brown v. Shyne (chiropractor Δ practices without a license, injures π)

1. violation of Σ is not itself negligence per se – must show that violation itself caused the injury

a) mere lack of license didn’t cause the injury in question (license itself doesn’t confer skill; had procedure gone well, even without a license, there would have been no suit)

2. regardless of if there is a license, people practicing medicine should exercise same standard of reasonable care (if you think you can practice medicine just as well as a doctor, without getting a license, then you’re responsible to exercise reasonable standard of care)

H. Ross v. Hartman (Δ’s agent violated Σ by leaving car parked with keys in ignition; someone stole car and negligently ran over π)

1. question of purpose of Σ – anti-theft device, or safety measure?  ct deems it a safety measure

a) difficulty of interpreting legislative intent; but because of legislative supremacy, ct must go through this exercise in order to arrive at a holding

2. violation of this safety measure was negligent, and proximate cause of π’s injuries; burden of risk should be on those who created the risk (not on innocent victims)

I. Vesely v. Seger (Δ bar owner sold “excessive amounts” of alcohol to a customer, in violation of dram shop Σ; Δ knew customer would be driving later; customer veered off the road into π’s car)

1. Δ found liable – foreseeability (in this case) of the risk and injuries
a) since Δ could foresee results of sale of liquor to a drunk man who must drive down a mountain, Δ is proximate cause of injury, negligent for not refusing to sell

2. problem with this case: foreseeability is very expansive; difficulty of limiting liability (e.g., what about social hosts, etc.?)  legislature comes back and overturns this case

J. making the negligence inquiry easier

1. custom, statutes, judge, jury – all are attempts to make negligence inquiry less general, more predictable, etc. – but these attempts don’t necessarily succeed

2. negligence inquiry so context-dependent that a case-by-case analysis is the best way to go

3. common law (Holmes arg.): doesn’t really help: cts only hear cases where the general rule fails

VI. RES IPSA LOQUITUR
A. problems of proof – π usually has burden of proof in negligence cases; but in situation where π doesn’t have the evidence, even if Δ was clearly acting in a dangerous manner, Δ can get off
1. in situations where the only ppl testifying are Δ and representatives/employees of Δ – no way to show testimony to be unreliable; π’s ability to win is completely dependent on truth-telling of these parties who have self-interest reasons for being dishonest

2. non-durable precautions – can’t go back and see if the precaution was actually taken (contra durable precautions of most negligence cases, e.g., safety measures in place or not)
3. π must then rely on circumstantial evidence
a) evidentiary standard: preponderance of the evidence (‘more likely than not’ standard)

B. elements of res ipsa loquitur (“the thing speaks for itself”)

1. accident is of the type that normally doesn’t occur without negligence

2. the cause of the harm was under the exclusive control of Δ

3. π did not in any way contribute to the accident

4. ** if res ipsa is established, burden of proof shifts to Δ to show that s/he wasn’t negligent

C. Byrne v. Boadle (π walking by flour company when hit by flour barrel dropped from window)

1. no evidence of negligence on part of Δ employees
2. doctrine of res ipsa applies only if the reasonable person would believe that it is 51% likely (more likely than not) that injuries implicate Δ’s negligence

D. Galbraith v. Busch (guest Σ; π is passenger in car and gets injured, sued driver of car for negligence)
1. inappropriate application of res ipsa – π was in the car, most likely had direct evidence, just didn’t want to testify (possibility of insurance fraud)
a) always look at facts, make sure circumstantial evidence is the only available evidence
2. note: Pfaffenbach v. White Plains Express Corp. (another guest Σ case, only here passenger is suing driver of the other car) – ct decides to use res ipsa
a) circumstantial evidence is appropriate here since π is suing person in another car
E. Colmenares Vivas v. Sun Alliance Insurance (πs on escalator, injured when stairs stop but handrail keeps moving; only direct evidence is the stopping of the escalator and πs’ injury)
1. Geistfeld: this appears to be a BAD application of res ipsa – not clear that it’s more likely than not that this accident is the type that doesn’t happen without negligence
a) escalators very complicated, tend to break down even though well-maintained
b) π burden of proof to show some evidence that malfunctioning escalators are more than likely due to fault/negligence
c) here, though, ct just asserts that the malfunction itself is sufficient to show that accident is more likely than not due to negligence
d) malfunction therefore means you’re liable, unless you can come up with a good explanation for behavior, regardless of reasonable care taken (borders on SL!)
2. exclusive control requirement: π must show it’s more likely than not true that Δ was in control of instrument at the time the risk was created
a) NB: not necessarily that Δ was in control at time of accident
F. Ybarra v. Spangard (π injured during surgical operation, was unconscious at the time; sues the series of doctors who operated; only direct evidence would come from colleagues reporting on each other)
1. classic instance of circumstantial evidence – π was unconscious, Δs know what happened, self-interested reasons for Δs not to be truthful (Δs have personal relationships with each other)
2. difficulty: so many Δs – we don’t know which one is responsible
a) no one person with legal responsibility, so can’t apply respondeat superior
b) each Δ can say it’s more likely than not that *I* was not responsible
3. BUT: Δs are all in pre-existing relationship with each other – held themselves out as a group to the patient, understood selves to be working as a group
a) as a group, there’s no question that res ipsa applies; Δ must now show that there was no negligence on the part of the group as a whole – so π recovers
b) π just has to show that it’s more likely than not that the group was negligent – so as long as π is suing majority of the group (>50%), π is set
	4 • PLAINTIFF’S CONDUCT


I. CONTRIBUTORY NEGLIGENCE (used to be a complete bar to recovery)
A. Δ has burden of proof to prove π was CN; CN depends on elements of negligence (duty, breach, causation, damages), as applied to π’s conduct
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no accident

(counterfactual, to be proven by Δ)
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no accident

(assumed state of nature)

B. Butterfield v. Forrester (π driving too fast, didn’t see Δ’s obstruction in the road)

1. each party owes duty of care (Δ to ppl on the road, π to himself) – both were negligent
2. ct holds that because π was CN, complete bar to recovery

C. Beems v. Chicago, Rock Island & Peoria RR (π brakeman died while trying to uncouple train cars; train was going too fast; π had signaled for it to slow down)

1. π not CN because he had given signal, wasn’t obligated to double check to make sure train was actually slowing down – reasonable to assume others are exercising reasonable care
2. π can’t be held contributorily negligent for assuming that others exercising reasonable care, and acting on that assumption

a) once π knows Δ is exercising reasonable care, then π also knows that if he’s injured, no one is responsible for his injury but himself – as a result, π will exercise reasonable care for his own good ( proper incentives for both parties

3. in this class of cases, π doesn’t know what other parties are doing (not taking advantage of the system); reasonable thing to do is assume that everyone is exercising reasonable care

D. Gyerman v. United States Lines Co. (π given job to break down pallets of fishmeal; pallets not stacked properly before he got to them, but π didn’t alert his immediate supervisor (as provided in contract); sacks fell over, injured π)
1. trial ct found for π, but barred recovery saying that π was CN in not alerting supervisor
2. appellate ct reversed – nothing in record showing that had π exercised reasonable care and alerted supervisor, the situation would have changed at all – CN has to be the cause of injury

a) burden of proof for Δ (see above chart for CN, line 2)

b) symmetry of causation (both parties CAUSED the injury in CN cases, both can make arg’s about assuming the other would exercise reasonable care, can’t be held liable for other’s negligence) – easy to see why cts eventually turned to CF doctrine

E. LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry.  (π has haystacks 70 ft. from RR (Σ requires 100 ft.); sparks from Δ’s train set stacks on fire) ( question of CN and property rights
1. no duty to protect property from negligence of another

a) rights of one man in the use of his property cannot be limited by wrongs of another

b) can use own property however you want to as long as you’re not harming another

2. no basis for requiring π to act other than he did with respect to his land

a) since we’re not requiring anything of the π, row #2 knocked out ( no CN

F. Derheim v. N. Fiorito Co. (seatbelt defense case – accident, π not wearing his seatbelt)

1. all-or-nothing nature of CN rule seems to be especially unfair in seatbelt cases – enhanced injuries (lack of seatbelt isn’t a cause of injuries, just makes injuries worse)
a) not fair to make π pay for injuries that he had no part in causing

b) but not fair to make Δ pay for all injuries when π’s conduct enhanced them

2. ct rationale for sticking with CN rule but not applying it in seatbelt cases: π’s act of not putting on seatbelt arises before the accident…

a) doesn’t really make sense – it’s just that CN rule itself isn’t fair

II. LAST CLEAR CHANCE
A. last person with chance to prevent injury = last cause of injury = liable
1. exception to CN (π who was CN can still recover if Δ was the one with the LCC)

2. developed to address some of the unfairness inherent in CN rule

3. problem: doesn’t jive with doctrine of clean hands (must have clean hands in order to recover)

B. Fuller v. Illinois Central RR (π driving wagon over tracks, didn’t see train coming; train was late, traveling faster than usual; saw π but didn’t slow down; blew whistle 20 sec. before it hit π)
1. party with the last clear chance to avoid accident, regardless of CN of the other party, is solely responsible for injuries that result

a) Δ usually has to be shown guilty of extreme reckless conduct (not mere negligence)

2. at time when Δ deciding whether to stop train or just honk, Δ KNOWS exactly what π has done – situation where (due to sequencing of events) timing of precaution in question occurs when actor knows what the other has done (no assumption of πRC​, so row #2 is gone)

a) no longer any symmetry, so Δ is the one left with liability

b) note: in CN, simultaneous action, with both parties assuming other is exercising RC

III. ASSUMPTION OF RISK (defense when π knows that Δ is acting negligently and chooses to proceed in the face of that risk – like LCC, only a defense for the Δ)
A. to assert AOR, Δ must show:
1. π had knowledge of the risk

2. π could have made a well-informed choice to avoid the risk, but chose instead to proceed

3. voluntary decision on part of π (this condition not met if π shows there was no alternative but to face the risk)

B. Lamson v. American Axe & Tool Co. (π worked for Δ painting hatchets; new racks put in place for hatchets; π complained they were less safe, was told he had to use new racks or leave; π chose to stay; hatchet fell and injured π)
1. ct held that there was AOR (fear of losing job not enough to remove voluntariness of consent)

2. new racks = risk that employee didn’t know about when contracting with employer

a) ct ruled that employee made a voluntary choice to stay on and assume the risk

b) Geistfeld: not the same kind of the same informed choice that a contracting potential employee makes; not bargaining for higher salary – choice between work and no work

c) examine choice with B < PL formula – proper choice would have been between risk of falling hatchet and cost of replacing the rack (not cost of losing job)

d) choice alone not enough; further question of if choice made was kind of choice we care about for tort purposes; these kinds of choices are not the choices that will force employees to take reasonable care – won’t get the right safety results

3. so: yes, π made an informed choice, but for purposes of AOR, it wasn’t sufficiently voluntary (overly high cost of precaution)

C. Murphy v. Steeplechase Amusement Co. (Coney Island “Flopper” ride; π watches the ride for a while then decides to step on (fully aware of consequences/risk of ride); gets flopped and falls)
1. choice made by π: taking the known risk of falling or avoiding risk by not going on ride at all
a) cost of precaution: losing the thrill (here, the risk = whole point of doing the activity)

b) had adequate knowledge of risk (had been watching before choosing to get on ride)

2. only in certain circumstances should we have assumption of risk (nature of choice highly important to this inquiry) – should be applied much more narrowly than it has been

a) right kind of knowledge and the right kind of choice necessary for assumption of risk

b) relevant inquiry (right kind of choice) should be micro risk vs. cost of micro safety precaution – i.e., risk of ride vs. cost of not riding

D. AOR and the question of consent – objective (reasonable person) or subjective (π in question)?

	OBJECTIVE
	SUBJECTIVE
	RESULT

	consent
	consent
	no duty / AOR

	consent
	no consent
	no duty

	no consent
	no consent
	duty

	no consent
	consent
	AOR / CN


1. whether or not the objective person would give consent is the determining factor for existence of duty on part of Δ to take the precaution (this is why row 2 – no duty b/c reasonable person would give consent to the risk in question)

E. primary and secondary AOR

1. primary: no duty at all in the first instance (no negligence on Δ’s part) – no basis for allocating liability at all
a) π consents to risk created directly by (; agree prior to exposure to risk; ( never under any duty to π (subjective consent prior to risk exposure)
· e.g., Δ tells π before he gets into car that brakes don’t work well; π chooses to hop in anyways – eliminates duty on part of Δ to π
b) shields Δ from liability in cases where he owed no duty to protect π from the particular risk that caused injury

c) test: π’s subjective knowledge of specific risks to be encountered in activity
· choice to face this risk in exchange for some benefit; once π makes this choice, Δ is cleared of liability 
d) complete bar to π’s recovery – elimination of duty element of negligence

2. secondary: there was a breach of duty, but π chose to assume the risk
a) π already exposed to risk by (, no choice but to consent; ( would have duty to π, but π’s assumption of risk dissipates the duty (‘consent’ after risk exposure)
· e.g., Δ tells π while driving that brakes don’t work well; π’s choice is then between jumping out of moving car or assuming the risk of brakes failing
b) not truly consensual, but a form of CN, in which the negligence consists of making a wrong choice and voluntarily encountering a known unreasonable risk

c) not a complete bar to recovery – just a reduction of damages

3. Geistfeld’s take: secondary AOR should also be a bar to recovery…

a) primary: consent ( risk exposure ( injury

b) secondary: risk exposure ( consent ( risk exposure ( injury

c) so secondary looks just like primary, except for period of risk exposure at the beginning; why hold Δ even partly liable for mere risk exposure (no actual tort completed)?

F. Obstetrics & Gynecologists Ltd. v. Pepper (π came to Δ’s office for contraceptives; Δ had policy that all patients had to sign agreement before being seen; agreement contained arbitration clause; π signed but didn’t remember doing so; π suffered injury caused by pills and sued; Δ cited arbitration agreement and moved to have case decided by arbitration)
1. arbitration agreement NOT binding under these circumstances (where π forced to sign in order to get Δ’s services)

a) no evidence that anyone explained the agreement, that π knew what she was signing

b) an adhesion agreement (given to a weaker party on a take it or leave it basis)

2. even if neutral arbitrator, ability to depart from law might still work to disadvantage of one party – if law is set up to protect one class from another (i.e., tort liability to protect employees, etc.), moving this case to a forum where decision-maker enabled to depart from law in order to be “fair” only enables him to make decision more favorable to other party

a) systematic unfairness under arbitration

G. problems of such defenses as bar to recovery – SYMMETRY of causation in CN/AOR cases

1. there’s been wrongdoing on the part of the other party as well!  merely because one party commits a wrongdoing doesn’t mean that he gives up right to damages for other’s wrong

2. move to comparative fault systems, allocation of liability

IV. COMPARATIVE FAULT
A. behavioral assumptions for each party – fair for both to assume others exercising reasonable care
1. symmetry of the equation (of causation) naturally leads to comparative fault

2. harder question: what to do with other defenses – normal behavioral assumptions not in play

a) AOR: π knows that Δ acted negligently, π makes a choice with respect to injury

b) LCC: Δ knows that π acted contributorily negligently, Δ still makes the decision to face the risk (in order to gain some real benefit)

B. Li v. Yellow Cab Co. of California (π made left turn into oncoming traffic without checking; Δ ran a yellow light and struck π; π sued for injuries; trial ct found π CN and barred π from recovery)

1. abolished CN as a bar to recovery – extent of fault determines extent of liability

a) proportional fault ( proportional liability

b) LCC is abolished, AOR is subsumed by pure CF

2. justifications for CF rule

a) fairness – not fair to bar π from any recovery

· in situations where there’s no persuasive distinction between the conduct of the parties, singling out one of the parties for liability has an arbitrary nature that justifies turn to comparative fault

b) practical expediency – would theoretically be more efficient to have rule of CN (easier to just bar π from recovery than to allocate damages), but in practice, πs kept bringing cases in hopes of juries providing a rough CF calculation (rule didn’t hold in practice)

· juries under CN didn’t like barring recovery, would reduce damages to reflect comparative negligence; by turning to CF, ct now being honest with itself

C. Bohan v. Ritzo [CF under SL] (biker gets scared of dog, tries to ward it off, gets injured; Σ declares SL for dog bites; trial ct says as long as injury and dog causally related, SL applies; app ct for CF)
1. CF is comparing the fault – appropriate for situations where you have two parties at fault, able to compare

a) where there’s not two parties at fault, you’re trying to compare apples and oranges… contributory negligence becomes irrelevant (no reason to compare strictly liable Δ’s behavior with that of contributorily negligent π)

2. in cases of SL, can’t say comparative “fault” (since SL makes Δ at fault no matter what), so cts call it “comparative causation”
a) thinking in causal terms – whatever the probability of dog bite, π waving a stick at it made it 5x more likely that dog would bite

D. other defenses, as they work under CF

1. AOR – Li ct doesn’t really have to address this issue

a) primary AOR – no duty, no negligence on part of Δ, so no basis for allocating liability

b) secondary AOR – Δ breach of duty, but π acts unreasonably – governed by CF

c) insofar as AOR is a form of contributory negligence (when it’s secondary AOR), it’s analyzed as comparative fault; with primary AOR, not considered comparative fault

2. LCC – this is just a legal fiction; we can now drop it and do the fairness upfront
a) question of willful misconduct – Δ willfully chooses not to take precaution

b) different from CN (not just a mitigation of unfairness of CN all-or-nothing doctrine)

c) once we get CF, cts just grasping for distinctions, rationales fall apart

3. bottom line: give it to the jury (except for in cases of primary assumption of risk, where there’s no duty anyway) – establish the negligence and claim against Δ and let the jury decide
a) AOR matters – causal distinctions that arise in these cases

b) LCC matters for the same reasons (causal distinctions just flipped)
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I. Joint, several, and joint and several liability
A. joint liability: several Δs, each of whom are responsible jointly for the loss

1. π sues everyone responsible; every Δ is able to pay 100% of damages

2. very rare situation; only in situations like Summers v. Tice (π not sure who shot him)

B. several liability: several Δs, each of whom are responsible for a specific share of the loss

1. each Δ pays for his share of the loss – market share liability

2. only here is Δ not suing everyone – in principle, π goes after each Δ separately for their share
C. joint and several liability: π sues one Δ; Δs end up suing each other

1. lets π pick one Δ to sue for full recovery – harm is indivisible (π can’t collect twice)

2. burden on Δ to sue others liable for the injury

3. advantages of j&s liability

a) allocates risk of insolvency among Δs (π shouldn’t have to bear risk)

b) allows π to go after either Δ and get full recovery; fair apportionment happens later, but that doesn’t matter to the π

D. before joint and several liability (?)
1. rule of indemnity: employer v. employer, where employer seeking to be indemnified for judgment against Δ (made whole for what employer had to pay out for tort claim)

a) shifts loss from Δ1 to Δ2 – no apportionment

b) idea of “primary wrongdoer” – ct allowed indemnification action if Δ2 egregiously more at fault than Δ1

2. rule of contribution: Δ2 contributing partial payment to Δ1 – all share equally in the costs
E. American Motorcycle Association v. Superior Court (π sues AMA for injuries received in an allegedly negligently-run motorcycle race; AMA wants to countersue π’s parents for negligent supervision of their son)

1. question of how to deal with multiple Δs post-Li (CF rule)

a) joint and several liability still applies, but now Δs can sue each other for contribution based on percentage of fault ( CF rule allows for apportionment in other settings
2. π not at fault; sues just Δ1 – ct says Δ1 has to pay for everything

a) π can sue Δ1 under j&s liability – in this action, Δ1 responsible for all costs

b) divvying up of damages between Δ1 and Δ2 can happen in second action

3. risk of insolvency – ct won’t force π to allocated damages between Δs, since one Δ may be insolvent – under several liability, π would then not get full compensation

a) j&s liability allocates risk of insolvency to Δs (no-fault π shouldn’t pay for broke Δ)

4. complication: what if π was contributorily negligent?  three tortious causes (π, Δ1, Δ2)
a) in action between π and Δ1 – if π=10%, Δ1=50%, Δ2=40%, Δ1 still has to pay π 90%

· Δ1 as representative of Δ group
5. when Δ1 sues Δ2, ct calls it “partial indemnity” (apportionment) – since state Σ created right of contribution (everyone shares equally), ct can’t overrule this right – but in essence, did overturn the statutory right by creating this common law rival; Σ virtually dead now
F. Matter of Oil Spill by the Amoco Cadiz (given that settlement is frequent outcome of these types of cases – what’s the best rule that encourages settlement?)

1. π sues Δ1 and Δ2; settles with Δ1, wins judgment against Δ2 – $1000 total judgment, $100 settlement, 50-50 liability between two Δs
a) contribution plus settlement bar (pro tanto rule): subtract settlement off the top, hold Δ2 responsible for $900

b) claim reduction rule: Δ2 responsible only for its proportional share, hold Δ2 responsible for $450

2. common rule is ( that settled is still liable for contribution, but pro tanto rule encourages (s to settle – courts like, easier to use
II. VICARIOUS LIABILITY (to what extent is employer liable for employee’s torts?)
A. rationales for vicarious liability

1. motive test: whether employee was motivated at least in part by desire to serve employer
a) cts interpreted “motive” so broadly that it didn’t really do anything
2. agency relationship test: legal relationship, where employee acting specifically for principal
a) question of the scope of this relationship; further defined in Bushey
B. Ira S. Bushey & Sons, Inc. v. United States (sailor comes back to dock after drinking, spins a few wheels, which open the tanks; ship listed, parts of drydock sank, ship partially sank; drydock owner sues the US (longshoreman was government employee)
1. employer is LIABLE for torts of employee that arise out of employment relationship
a) if it’s a risk characteristic of the business’s activities, employer is held responsible

2. relationship between employer and employee

a) if employer doesn’t pay for insurance, employee will ask for higher wages (bargaining based on risk, etc.) – employer will do whatever is cheaper

b) most plausible outcome: agreement that employer will bear cost of liability

c) employer NOT agreeing to pay for everything employee does – most likely to agree to assume liability for actions that are somehow caused by the job
· where tort is a cost of the job (if employee didn’t have this job, tort wouldn’t have happened)

3. in this case: the accident was caused by the job – employee had to go back there; nature of the job of being a sailor creates the risk of drunkenness (outlet unique to this type of job – social life and pressures created by this particular occupation)

a) note: employee not completely off the hook – employer can go after via legal system (j&s liability) or within context of job
· employers rarely use right of indemnification, though (won’t shift loss to employees, cheaper to pay these damages than to negotiate higher wages)
· form of SL: if employment caused the loss, employer must pay

· π just has to show that employee caused loss and that employer was VL

C. Petrovich v. Share Health Plan of Illinois, Inc. (π brings suit against HMO for negligence because doctor failed to diagnose oral cancer in a timely manner)

1. usually, for independent contractors: employer not responsible for their actions (exception to general rule of VL)
2. EXCEPTION to the exception: apparent authority (π under assumption that HMO was actually the employer of the doctors)

a) when implied authority exists in a business/industry where there are special dangers, liability can’t be delegated; π can sue principal for negligence of its agent or contractor
b) unless group does something to make clear that they aren’t in an agent relationship, it’s not unfair to hold them as in that relationship (Δs burden to disprove appearance)
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I. CAUSE IN FACT (“but for” cause: question of if Δ’s actions actually caused π’s injuries)
A. inquiry – construction of a proper counterfactual
1. what would have happened had Δ acted with reasonable care?  if accident would still have occurred, then Δ was not the cause in fact of the injury

2. elimination of the unreasonable risk in the counterfactual (importance of properly defining the risk – nitroglycerin example (risk of explosion vs. risk of falling off the table))

B. New York Central RR v. Grimstad (π fell overboard; before π’s wife could find a lifesaver, husband drowned; wife suing for negligence in not having safety equipment on boat)
1. negligence isn’t enough to warrant liability – must show that negligence was the cause in fact
a) ct held that no strong causal link between Δ’s negligence and π’s death – having preservers would not have saved π anyways
2. necessity of careful construction of counterfactual – π’s claim that Δ negligent for not having safety equipment on board (ct says that wife would have had to run around to find preservers, husband still would have drowned)

a) winning counterfactual would have been negligence for not having safety equipment at hand on the deck – harder to prove (BPL, cost of preservers being in the way on deck), but must be proved in order for π to win

b) causation inquiry depends on nature of the untaken precaution

C. Zuchowitz v. United States (Δ physician negligently prescribes overdose of a drug, π developed a fatal lung condition and died)
1. question of if overdose prescription (negligent act) caused the injury

2. evidentiary standard π generally has to meet in causation inquiry: “more likely than not”

a) exception here: if a negligent act is deemed wrongful because it increased the chances of injury, and the injury occurs, that is deemed proof of negligence as cause of injury

b) burden of proof shifts to Δ – must prove that act was not the cause of injury

3. ct announcing a rule that looks like it gives πs a break on causation for deterrence reasons (focus on Δ’s misconduct, not as important if risk materializes or not)

a) as opposed to responsibility rationale, which would be demanding with respect to causation and damages (it’s the actual injury that requires redress)

D. General Electric Co. v. Joiner (π diagnosed with lung cancer after being exposed to PCB’s at work; claim of causation; Δ counter that there isn’t sufficient proof linking the Δ’s negligence to π’s injury)

1. question of evidence admissibility – to what extent can we relax causal requirement on the π?

2. JUDGE as gatekeeper of admissibility – in practice, makes it harder to admit evidence
a) note that here, we’re dealing with scientific evidence, not human behavior (where there’s enough flexibility in the counterfactual to make it a jury question)

3. since there’s a lack of causal connection b/t particular injury and a particular exposure, and no evidence that injury is “more likely than not” caused by the negligence, weak evidence not to go before a jury – no counterfactual that can be constructed where Δ reasonable care would have prevented injury, so π loses

E. Herskovits v. Group Health Cooperative (Δ negligently failed to diagnose lung cancer; had early diagnosis been made, π probably would have had 50% chance of survival; due to late diagnosis, survival rate reduced by 14%; upon π’s death, π’s estate sued Δ for negligence; Δ counter that π would have died anyways and negligence wasn’t the cause)
1. π can recover for reduced chance of survival
a) note: π can’t prove that with early diagnosis, he would have lived longer… can only show probable reduction in chance of survival

2. departure from normal “more likely than not” standard – πs not 51% likely to survive as is would be systematically denied good care

a) by finding liability in this situation, ct gives Δ incentive to exercise reasonable care

b) evidentiary standard: if you’re within the ballpark (of causation), that’s good enough
3. “more likely than not” standard would fit a nice probabilistic system (where Δ will pay 100% if causation is 50% or more, and Δ will pay 0% if causation is less than 50%), but the real world isn’t like this – Δ’s negligence can be stuck uniformly at a specific point in the causation spectrum, can play it to his advantage

a) systematic unfairness, not dealt with in tort law – may justify the Herskovitz exception

II. CAUSE IN FACT – GROUPING (multiple Δs; joint and several liability)
A. Kingston v. Chicago & NW RR (two fires: one from unknown source, one caused by Δ’s negligence; both deemed to be proximate causes of destruction of π’s property)
1. when two acts are both proximate causes, each tortfeasor is liable for the full damage
2. two rules are set out in this case, turning on probably cause of the “unknown source” fire:

a) two negligent fires ( either tortfeasor can be held 100% liable

· GROUPING: with respect to risk creation, both Δs breached duty of care to π

· here, each Δ created sufficient risk to injure π; appropriate to group the two negligent tortfeasors (one fire-causing entity, so both can be 100% liable)

· unfair to keep π from recovering – if we let Δs avoid liability, we’d be letting each Δ rely on the other’s negligence as a reason for exculpating itself

b) one negligent fire, one natural source fire ( no liability

· had Δ exercised reasonable care, house would have burned down anyways

· can’t construct counterfactual to eliminate a natural condition

3. in this case: no evidence as to which rule applies

a) at most, you can infer there was a 50-50 chance second fire was due to negligence

b) “more likely than not” standard not met here

B. Summers v. Tice (π not sure which of two shooters actually shot and injured him – two negligent actors, but only one cause (distinction from Kingston causation question))

1. joint liability imposed when each of two or more Δs equally likely to have caused harm, and we don’t know who actually caused it

a) each acted identically toward π, so in that sense, Δs are a group – group should pay
b) joint liability – π has to bring the entire group before the ct

2. factual uncertainty (re: causation) – ordinarily π has to bear burden of proof (more likely than not that Δ’s negligence caused the injury)

a) here, burden of proof shifted to Δs – NO uncertainty with respect to group as cause

b) conceived as a group, π satisfies burden of certainty (re: group liability)

c) remaining uncertainty (which of the group caused the injury) shifts to Δs – not unfair to Δs, given that both acted negligently

C. Hall v. E.I. du Pont de Nemours & Co. (blasting caps injuries; πs sue six cap manufacturers; Δ argument that caps could have been made by a number of other manufacturers not being sued)
1. if πs can show that it’s more likely than not that the actual tortfeasor is present, then joint liability allowed, even if not all members of the group are present
2. burden shifts to each Δ to prove that it wasn’t the cause of the injuries
III. CAUSE IN FACT – MARKET SHARE LIABILITY (proportional liability)
A. Skipworth v. Lead Industries Association (lots of lead paint manufacturers, π can’t identify which one caused the injury (mass tort action))
1. market share liability rule (from Sindell) – several liability; each Δ proportionally liable to extent of its share of the market (Δ with x% of market will create x% of risk, so should bear x% of liability/cost)
2. distinction from Summers joint liability rule – mass tort context
a) under Summers, group brought before ct must pay 100% of damages – okay in the instant case
b) but with mass tort action, suit gets repeated over and over (multiple πs suing the same Δs) – so 70% of market (those named in original suit) paying for 100% of injuries
c) so in mass tort action – several liability

3. with market share liability, you establish percent causation 

a) no longer have a 1:1 matching up causation link b/t Δ and π’s injury – move into world of probabilities, away from traditional tort model

b) too great a departure for most cts, so market share liability is limited
c) note: ct requires substantial share of the market to be represented by present Δs
IV. PROXIMATE CAUSE – PHYSICAL INJURY
* legal cause: device to LIMIT liability in spite of but-for causation
* note: proximate cause ultimately ends up in one of two camps: foreseeability and directness
A. Ryan v. NY Central RR (Δ’s engine negligently set fire to one of their own sheds; fire spread to destroy π’s house, which was 130 feet from the shed)
1. injury to π held to be too remote – Δ can’t be held responsible for all injuries in the chain of causation (e.g., couldn’t be liable for entire town of Syracuse were fire to spread)
a) note: would be different if it were an intentional tort; arsonist would likely be held responsible for more remote injuries)

2. rule: if it’s a natural/expected result, Δ will be liable; if unnatural, Δ shouldn’t have to pay for it

a) determine if “natural” by FORESEEABILITY
b) here, with the first fire (to shed) “the result [of it burning down] was to have been anticipated, the moment the fire was communicated to the building” – second, third, tenth fires not a natural/expected result of the first fire

3. policy rationale – to limit liability (wouldn’t want liability to be too crushing)

B. Berry v. Sugar Notch Borough (Δ allowed tree to stand near a streetcar line; π motorman driving streetcar in excess of speed limit; tree fell on tracks and caused injury when π hit it)

1. π’s speeding (violation of Σ) didn’t negate π’s ability to recover; speeding not cause of injury

2. analysis of π’s choice: one risk you don’t take into account when you decide whether to speed or not is risk of a tree falling (you think about risks of speeding; within those risks are not included the risks of tree falling on you)

a) risk causing injury is of a different type than the risks caused by negligence

b) risk of speeding has no effect on risk of tree falling on streetcar – risks disconnected, so cts deny liability ( “within the risk” rule

3. negligence per se – risk must be one regulated by Σ in order for risk to constitute negligence per se (cts tend to apply this doctrine woodenly, though)

C. Brower v. New York Central & H.R.R. (π’s wagon hit by Δ’s train in grade-crossing collision; π’s driver incapacitated and couldn’t guard wagon; third-party thieves stole from wagon; train guards didn’t do anything to guard the wagon ( question of damages)

1. FORESEEABLE that theft would occur as result of Δ’s negligence, so Δ should be liable

a) presence of train guards as evidence of foreseeability of theft

b) realistic view of world – acknowledgement of sector of society who will break the law when it’s in their own self-interest to do so; must enforce laws the create incentives to make people behave lawfully

c) foreseeability is highly context-dependent (e.g., foreseeability of π committing suicide in response to emotional trauma; foreseeability of third-party negligence; etc.)

2. dissent: third-party thieves were an “intervening cause,” so Δ shouldn’t be liable…

a) distinction between DIRECT and intervening

b) direct vs. intervening; if intervening, then foreseeable vs. unforeseeable

· intervening unforeseeable cause ( Δ is not liable

D. Wagner v. International Ry. (π and cousin got on train, conductor failed to close door; π’s cousin fell overboard; train stopped and π went to look for him (alleges that conductor invited him to go up on the bridge and followed him with a lantern); π missed footing and fell off bridge ( question of whether Δ liable for his injuries as well)
1. danger invites rescue – if wrongdoer can foresee that he will place someone in danger, he can also foresee that someone will go to rescue him
2. foreseeability connotes choice on part of Δ (if you can’t make a choice vis-à-vis a particular outcome, no legal basis for making you responsible; so here the ct makes the rescue outcome foreseeable, thus making it a choice on the part of the Δ)

E. In re Polemis & Furness, Withy & Co. (π’s ship destroyed when Δ charterers’ servant negligently dropped a plank in the hold carrying benzene and petrol)

1. shift to DIRECTNESS test for proximate cause

a) under foreseeability: Δ could foresee some damage to ship as result of dropping of plank, but couldn’t foresee explosion and creation of spark

b) under directness: when it has been determined that there is evidence of negligence, the person guilty of it is equally liable for its consequences, whether he could have foreseen them or not (don’t go to foreseeability unless there’s no direct evidence)

2. situation of intervening cause (Δ’s negligence not direct cause), Δ escapes liability

a) foreseeability not required in direct causes, but still the operative rule for intervening
b) interesting about this case: we have an unforeseeable direct cause

· unforeseeable ( no liability

BUT:
direct ( liability

c) here, foreseeability takes over (without foreseeability, hard to see what other rule could limit liability in a way that maps with our conception of responsibility)

d) had there been no foreseeable injury, there would have been no liability

· but since some injury foreseeable (though not this particular injury), go to Vosburg rule – once tort is completed, becomes a damages question (liable for all damages whether their extent was foreseeable or not)
F. Palsgraf v. LIRR (passengers trying to catch moving train, helped on board by guards, drops package; package turns out to contain fireworks, which explode, causing scales on other end of platform to fall and injure π) ** note: NY is a directness jurisdiction

1. while causation may be defined by directness, duty is defined by foreseeability; Δ owes a duty only to those persons to whom the reasonable person would have foreseen a risk of harm under the circumstances

a) relational view of tort law – individual right corresponds to individual duty
b) unless it is YOUR right infringed upon by Δ’s lack of care, you have no redress for claim of breach of reasonable care

2. dissent: Δ owes a duty to the world; if Δ acts negligently and directly causes injury to π, then no question of liability

a) attempt to make a transfer of intent argument – this works with intentional torts, but if you try to do it with negligence, then you open the door to limitless liability

· transfer of intent would treat negligent Δ worse than it does intentional Δ

3. [Hand formula] PL = foreseeable risks (only foreseeable risks encompassed by duty of care)

a) Δs, in helping passengers get on the train, are thinking only about the risks encountered by the two guys – so foreseeable risks are the kind of risks you ought to think about in deciding how much care to exercise

b) π was unforeseen victim, so not included in cost-benefit analysis

c) Δ can only make a choice with respect to foreseeable risks

d) if π isn’t within that duty, then Δ breaches a duty but doesn’t violate any of π’s rights

G. Marshall v. Nugent (truck owned by Δ oil company, took a sharp curve, ran another car off the road; everyone gets out to try to get cars back on road; while doing so, a third car came and had to swerve around, hitting π)
1. role of foreseeability in a directness jurisdiction – once cause is intervening (not direct), foreseeability governs liability: foreseeable, intervening cause ( liability
a) note: π will never argue for a direct cause if he has a good argument on foreseeability – only get to issue of direct v. foreseeability (with regard to proximate cause) if you have a direct, unforeseeable risk –  i.e., Polemis
2. tortfeasor is liable for all foreseeable consequences of negligence, including those that arise from the situation created by the negligence but caused by another tortfeasor

3. question of directness – importance of characterizing the risk to encompass all risks…

a) but the more detailed you get, the less foreseeable the intervening cause is

b) behavioral question to determine risk characterization: what kind of risks (PL) should we have the Δ contemplate in deciding whether to take precaution (B)?

· minor details not important, won’t impact Δ’s behavior

· as long as action falls within general risk contemplated, it’s foreseeable

c) proximate cause inquiry – was this particular injury within this general class?  if so, it was foreseeable, and proximate cause exists

· consistency across duty analysis and proximate cause inquiry

H. Overseas Tankship (U.K.) Ltd. v. Morts Dock & Engineering Co., Ltd. (Wagon Mound #1) (oil spill; oil got on dock and floated on the water below; welding going on on dock; fire, torched docks)

1. rejection of directness test in favor of FORESEEABILITY

2. independent risks – there’s a certain class of risks you are held responsible for; liability extends within this class, but not outside of it
a) Δ would have been liable had oil been spilled on dock itself; but oil was spilled on water (it was the oil floating on water below that set fire to dock)

b) fire to dock wasn’t a foreseeable result of negligent oil spill on the water

3. why the foreseeability test makes sense: when you formulate duty, you do so in the first instance by reference to foreseeable risk (what precaution should a reasonable person take, in reference to the risks he would have to take)

a) risks encompassed within the behavioral choice are foreseeable risks

b) there will be an unending chain of unforeseeable risks that follow from action…

c) foreseeability of proximate cause = deciding if the risk in question is within set of general category of risks for which Δ should be held responsible

I. Union Pump Co. v. Allbritton (pump caught fire in a plant; π goes to extinguish fire; on way back, walked over the pipes to return to pipe rack (more dangerous route); falls and is injured)

1. simple “directness” analysis – if there hadn’t been a fire (caused by Δ’s misconduct), π wouldn’t have been walking back that way, wouldn’t have injured himself…

2. question of “direct” cause depends in part on whether emergency situation caused by Δ’s negligence is still in play

a) was the situation faced by π one in which there was a heightened risk due to Δ’s misconduct, or was it simply coincidental?

b) the more coincidental the risk, the less it’s meaningfully connected to Δ’s conduct

c) here: choice to walk over pipes made completely independent of misconduct in question – therefore NOT the kind of risk that is a direct result

V. PROXIMATE CAUSE – EMOTIONAL DISTRESS
A. resistance of cts to allow recovery in cases of pure (stand-alone) emotional distress
1. fear of high number of groundless cases (where no physical manifestation of emotional distress – invites high incidence of fraud)

2. but: most direct way to deal with this fear is to impose onerous evidentiary burden on π

3. proximate cause as a way to limit liability here (since it’s foreseeable that Δ’s misconduct will have emotional impact on endless numbers of people) – have to draw a line somewhere, so ct chooses to draw it here, excluding victims of pure emotional distress from recovery

B. Geistfeld in support of limiting liability for emotional distress: protection of security interest
1. once we open up liability to emotional distress, we really expand number of potential victims (for each physically injured victim, spiral of emotionally distraught victims)

2. worry of bankrupting Δ – and if Δ goes bankrupt, won’t be able to compensate victims of physical harm (whose security interests have been violated)

3. so if you want to ensure that physically injured victim has a reasonable chance of compensation, must limit liability to emotionally distraught victims

C. so now: it’s not just foreseeability that defines duty – second step: focus on type of harm
1. most pure emotional harms get tossed out, even if they’re foreseeable

2. prioritization of physical harms, within class of foreseeable injuries

D. Mitchell v. Rochester RR (π scared by runaway horses, miscarries and suffers illness as a result)

1. π can’t recover for mere fright – must show immediate (direct/foreseeable) physical injury

2. π’s injuries too remote in this case – Δ’s negligence was not proximate cause of miscarriage

E. Dillon v. Legg (mother walks two daughters across street; Δ negligently runs over and kills one daughter right in front of mother; π sues for compensation for loss of child, emotional and physical suffering due to shock)

1. physical injury that results from trauma upon apprehension of harm to another gives rise to a cause of action, if the risk of injury was reasonably foreseeable

2. foreseeability depends on:

a) π’s proximity to scene of accident

b) whether π suffered direct emotional impact of viewing the accident

c) whether π and victim were closely related

F. new rule: Molien v. Kaiser allows recovery in absence of physical harm when emotional distress is clear and capable of proof
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I. DUTY TO RESCUE
A. Buch v. Amory Manufacturing (π 8-year-old boy trespassed on Δ’s mill, didn’t understand English so didn’t leave when requested by Δ’s foreman; injured while on the premises)
1. in the classic case of duty to rescue, Δ didn’t create risk, but didn’t do anything to prevent it
a) NOT at play here, since Δ did create risk – why not require Δ to control the risk?
2. π was trespassing – property owners have no duty towards trespassers (i.e., no duty to control the risk)
a) special status of trespassing effectively turns this case into a duty to rescue case (as opposed to duty to take reasonable precaution to prevent risk)

b) no liability for failure to rescue ( moral obligation only, not recognized or enforced by law
B. Ames, Law and Morals (1908) – utilitarianism

1. law as it stands doesn’t compel active benevolence, no legal liability for failure to confer a benefit on a stranger (no relationship between parties beyond fact that both are human beings)

2. BUT: society would be better off if certain affirmative duties were created by law/Σ

a) “Good Samaritan rule” – if it doesn’t hurt you to help someone, you should do so (at only slight inconvenience to yourself)

3. law is utilitarian – duty focused on community (total utility between parties involved; greatest possible social gain)

a) duty that constantly requires you to look out for wellbeing of others, make others better off wherever possible

C. Epstein, A Theory of Strict Liability (1973) – libertarianism

1. Ames’s utilitarian argument extremely hard to uphold – how do you decide between an easy rescue (slight inconvenience) vs. onerous burden?

2. libertarian view – law ought to protect individual liberty

3. if you haven’t created the risk, you have no legal duty to rescue
II. MISFEASANCE AND NONFEASANCE (related to duty to rescue)
A. Montgomery v. National Convoy and Trucking (Δ truck stalled on highway at bottom of hill, blocking road; vehicles coming down hill couldn’t see truck until they crested the hill and it was too late to slow down) ( π’s claim that Δ negligent, not for stalling truck, but for not posting warnings
1. rule: mere creation of the risk triggers the duty – once Δ creates risk by affirmative conduct (feasance), Δ has duty to control the risk

2. ct rejects Δ’s argument that his actions were innocent (risk creation by nonfeasance, not by misfeasance)
a) must take responsibility for injuries caused by situation you helped to create, if you failed to respond to the risk

b) note that this isn’t liability for nonfeasance – liability for failure to respond to a risk created by nonfeasance
III. DUTIES OF OWNERS AND OCCUPIERS

A. Robert Addie & Sons (Collieries), Ltd. v. Dumbreck (coal pit owners; parents and miners always warning children not to play in the area; π’s 4-year-old child trespassed, was found dead in the coal pit)
1. case turns on status of child: TRESPASSER – owner of land owes no duty to trespassers
a) once you choose to break the law, you assume the risks that accompany your choice

2. questionable whether this is properly applied to children – capacity to make these decisions?

a) exception of attractive nuisance – if Δ knows children will be attracted to premises, Δ has duty to protect against this type of trespass…

b) not found applicable in this case

3. status of injured person is important in these cases – invitee, licensee, trespasser

a) invitee – on the land by express/implied invitation of landowner

· landowner and invitee have mutual interest in invitee being on the land

· quid pro quo – landowner receives benefit, so invitee should expect benefits of being protected while on the land

b) licensee – on the land with the leave/license of the landowner

· own interest in being on property; landowner doesn’t necessarily have an interest in them being there, but has given them permission to do so

c) trespasser – on the land without consent or knowledge of landowner

· clearly, landowner receives no benefit from trespasser being on the land

d) cts getting frustrated with labels, move towards Rowland
B. Rowland v. Christian (Rowland invited to Christian’s home; while using her bathroom, water faucet broke, severing nerves and tendons of his right hand; Rowland had known of crack in faucet and had asked landlord to repair it, but didn’t warn Christian of dangerous condition)
1. abolished formulaic categories (invitee/licensee/trespasser), established general principles of negligence on a case-by-case basis (reasonable care owed to all)

2. changes effected by this new standard

a) invitees – no change; reasonable care owed to them already

b) licensees – warnings needed for portions of property that are unsafe; licensees become trespassers if they go on areas marked unsafe

c) trespassers (herein lies the problem) – duty to protect trespassers; if ppl trespass with enough frequency, turns into duty to take extra reasonable care, to either make property completely safe or completely wall it off

3. most jurisdictions: abolished invitee/licensee distinction, but kept trespasser distinction

a) clear that landowner can’t take unreasonable action/force to protect property (violating trespasser’s security interest), but not clear whether landowner has affirmative duty to protect trespassers (protecting trespasser’s security interest)

IV. GRATUITOUS UNDERTAKINGS

* if Δ decides to undertake some performance, and fails to do so, and π is injured as a result…

A. Coggs v. Bernard (Δ voluntarily chose to move brandy for π; barrels break, brandy is spilled)
1. Δ is held LIABLE

2. Δ assumed the risk as soon as he took possession of the barrels – when he undertook to carry the barrels, π’s trust (reliance) is sufficient consideration to oblige Δ to exercise reasonable care

a) insofar as there’s detrimental reliance, it has to come from the giving up of possession by π – the moment Δ took possession

B. Thorne v. Deas (Δ promised π he would get forms to insure the boat; Δ didn’t do so, ship sank, π had to pay for all costs)

1. no detrimental reliance, no liability in this case

a) the mere promise isn’t the same as taking possession – Δ would have had to perform on the promise, take possession of the forms, in order to create reliance
b) some promises, though, are enough to create reliance – need reasonableness (if reliance is reasonable, then the risk created is appropriate for tort duty)

c) once Δ takes initial steps to follow through, the reasonableness of π’s reliance becomes much more pronounced

C. Erie RR v. Stewart (Δ RR wasn’t required to post a watchman when a train was coming, but had a policy of doing so; didn’t have a watchman at time of incident, π tried to cross, was injured)

1. once Δ had a policy of posting a watchman when train coming, reliance was reasonably created
a) Δ liable for injury caused by lack of watchman at the crossing, which ppl were accustomed to understanding as an invitation to cross

b) if Δ had never posted a watchman there, Δ wouldn’t be liable in this accident

c) but once Δ creates that reliance, liable for injuries resulting from detrimental reliance

2. question of role of π’s knowledge – how can π reasonably rely on something he doesn’t know?

a) Δ argument that risk created by Δ’s conduct foreseeably harms ONLY those who know about the watchman policy and reasonably rely on it…
b) counterfactual where π (not knowing policy) still tries to cross tracks when train is coming, gets injured – therefore not Δ’s lack of reasonable care that caused injury…?

D. Marsalis v. LaSalle (π bitten/scratched by Δ’s Siamese cat, when Δ owners had promised to pen up the cat (risk of rabies); π needed medical treatment because they weren’t sure about risk of rabies)

1. another example of idea that once you create the risk, you have an obligation to control it
2. cat belonged to Δ; therefore Δ created risk of rabies
E. interplay between contracts and torts principles – detrimental reliance language

1. difference: to get tort liability, risk must be unreasonable (not so in contract, where either you breach the contract or you don’t – usually no question of whether conduct was reasonable)

2. requirement of unreasonable risk creation – shows negligence basis of torts
V. SPECIAL RELATIONSHIPS
A. Rst (2nd) Torts §315 – no duty to control conduct of third party so as to prevent him from causing physical harm to another UNLESS: relationship b/t Δ and π OR relationship b/t Δ and third party, such as to create a duty

B. Kline v. 1500 Massachusetts Avenue Apartment Corp. (woman is robbed and assaulted in hallway of her apartment building; sues landlord) ( landlord-tenant relationship
1. general rule exonerating a Δ from a third-party criminal attack doesn’t apply to landlord-tenant relationship – landlord has a duty to tenant arising out of their special relationship
a) special relationship as a first cut hugely important in moving action from category of nonfeasance to feasance

2. distinction from contract law (since there is a contract between landlord and tenants) – go to tort law because of breakdown in contract ( information problem, choice problem

a) tenants don’t have enough information ex ante, can’t bargain for right amount of safety

b) once tenants realize the danger of the situation, choice isn’t b/t taking the risk or taking on the cost of the precaution – rather, b/t risk or cost of moving out

3. problem: collateral effects – burden of increased security might lead to higher rent, which creates possibility of more homeless people ( less safety, security interest not served
C. Tarasoff v. Regents of University of California (π killed by a mental patient who had told his psychologist (employed by Δ University of California) that he wanted to kill her) ( relationship between Δ and third-party criminal
1. limited exception to duty to rescue rule – Δ’s relationship to third-party criminal placed Δ in a particularly good position to prevent the injury from occurring

a) failure to do so leads to liability (breach of duty to rescue created by the relationship)

b) note: this implicates the duty to rescue (not just straight up negligence duty), because neither Δ nor Δ’s special relationship created the risk

2. problem: again, collateral effects – worry that with such a duty known by doctors and patients, fewer patients will confide potential criminal desires, thus limiting ability to warn or to treat

3. task of cts post-Tarasoff – determining standard of specificity of the threat before a duty to warn is created – reflects concerns re: collateral effects
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I. possible rationales for strict liability
A. RECIPROCITY (fairness rationale) – if risk is nonreciprocal, then since one party is imposing a significantly greater risk on the other, the party imposing the risk should take on liability
1. an abnormally dangerous is nonreciprocal; if you create such a risk, you should pay for it

2. reciprocity rationale functions to allocate the costs of reasonable risks (risks where B > PL)

a) under negligence, loss lies where it fell (injured pay); under SL, injurer pays

· B1 < P1L​1 (unreasonable)

B2 > P2L​2 (reasonable)
B. DETERRENCE – SL might keep actors from engaging in the activity, and if it does so, then the lower incidence of high-risk activity makes the world a safer place
1. problem with this rationale: not clear why we can’t just say the SL actor was negligent

2. in theory, negligence liability can extract all the risk reduction we need

a) SL traditionally applied in situations where total benefit (social and personal) is less than total costs plus cost of precaution plus costs of reasonable risks

· TB < TC + B1 + P2L2 

b) in those cases, though, π injured by the reasonable risk can argue that under negligence standards, Δ should have taken precaution against the reasonable risk, since TB < TC

3. since negligence works to cover all the risk reduction we want in society, seems to cut out the deterrence rationale… this is what many cts seem to believe
a) Geistfeld turns to the law to see what the real answer is…

II. Rst (2nd) Torts §520 (pretty much the only ‘law’ re: strict liability for abnormally dangerous activities)
A. six factors for determining “ultrahazardous” or “abnormally dangerous” activities [[MEMORIZE!!]]
1. (a) existence of high risk of some harm to person, land, or chattel of others

2. (b) likelihood that the harm that results from the risk will be great

3. (c) inability to eliminate risk by the exercise of reasonable care

4. (d) extent to which activity is not a matter of common usage

5. (e) inappropriateness of activity to place where it is carried on

6. (f) extent to which its value to the community is outweighed by its dangerous attributes

B. fairness/reciprocity rationale takes us all the way to factor (d) – SL applies when P or L terms so large, making activity abnormally dangerous – lack of reciprocity leads to liability
1. factor (e) – for some reason, these activities aren’t covered by negligence standard of reasonableness; added to SL in order to cover the locational risks left out of negligence liability

a) fits awkwardly with deterrence rationale

2. factor (f) – makes the actor consider social benefit as well as personal benefit

a) explicitly recognizes that SL may force an actor to shut down an activity based on personal benefit calculus, to the detriment of society – recognition that primary behavior may change; behavioral analysis brings us back to deterrence rationale

3. deterrence is the only rationale that can explain ALL SIX of the factors of §520

C. draft Rst (3rd) eliminates factors (e) and (f), relies on just reciprocity

1. Geistfeld: inappropriate to believe that negligence extracts all the risk reduction we need in the world!

2. in theory negligence liability will induce reasonable behavior, but doesn’t work out in practice – sketchy enforcement, etc.
3. “gaps” in negligence liability, since π has burden of proof – more difficult for π to satisfy burden as claims get more complicated (must show that total benefits were outweighed by total costs – difficult and costly to prove this)

4. these gaps in negligence liability provide a place for the role of deterrence in SL (since SL doesn’t impose this burden of proof)

D. so, role of deterrence rationale for SL:

1. under negligence – you are only responsible when B < PL.  Therefore you’ll pay for precaution B1 and not be responsible for P2L2.  You’ll get into the activity if TB > B1
2. under SL – you are responsible regardless.  You won’t take precaution B2 because paying P2L2 is cheaper.  You’ll get into the activity if TB > B1 + P2L2
III. Indiana Harbor Belt R.R. v. American Cyanamid Co. (ACC manufactured chemical, acrylonitrile; loaded 20,000 gallons into a railroad tank car; picked up by Missouri Pacific RR; switched over to small switching line, π Indiana Harbor Belt RR; then noticed a leak and fluid gushing out; π had to do decontamination, charged almost $1m)

A. π’s claim that transport of chemical was an abnormally dangerous activity for which Δ should be SL

1. ct’s first question: to what extent does negligence liability eliminate the risk?

a) here – clearly a case of negligence… NL claim would be easier to make…

b) the only time we get a SL claim is when π wouldn’t prevail on NL claim (here, would be difficult to show that accident wouldn’t have happened had Δ exercised RC)

2. many reasons why this ct rejects SL argument
a) negligence liability is adequate to deal with this case – no need for SL

b) damage was caused by negligence, not by dangerous characteristics of the chemical

c) solution to SL problem not possible without prohibitive cost (Δ would have to reroute all trains to not go through major hub cities to avoid SL)

B. ct (Posner) adopts deterrence view of SL, but then goes and does the analysis himself…

1. presumption of SL liability is that ct isn’t in the best position to make this kind of decision – the actor is the only one who knows – ct knows there’s a good chance that a rule will change Δ’s behavior, but only Δ knows for sure

2. problematic: he’s sympathetic to deterrence rationale, understands it – but wants to make sure there will be deterrence… and what’s odd about the deterrence rationale is that we just don’t know if it’ll work – the only ones with that information available to them is the Δs themselves

3. even someone as sympathetic to deterrence rationale of SL as Posner ends up applying it in a negligence-oriented way – assumes deterrence can do a lot, applies it according to his understanding of the way the world works
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I. HISTORICAL DEVELOPMENT OF PRODUCTS LIABILITY
A. began with implied warranty: selling of a product = implied representation that this product is good for its intended purpose ((rooted in contract law))
1. early implied warranty cases required privity to recover upon breach of implied warranty

2. Winterbottom v. Wright (1750s, England) (wagon crashes, injures π, π sues for recovery under implied warranty)
a) problem: π wasn’t purchaser of the product – raised question of importance of privity
b) rule: in cases lacking privity, π has no valid cause of action

c) ct worried about negative effects on buyer-seller relationships if it recognized implied warranty in cases lacking privity (extension of warranty to indirect third parties, disruption of transactions, severe collateral social effects, etc.)

B. development of the tort system – cases fighting the privity requirement

1. application of ordinary tort principles (as opposed to contract principle of implied warranty)

a) focus simply on reasonable reliance from the victim’s perspective – privity drops out

2. ultimately, Rst (2nd) brought products liability cases back to tort law
a) all that matters is that you’ve got a defective product that caused injury to the user – SL

3. began with an exception to no duty rule for products that are imminently dangerous to life and limb, and if the injury is due to negligence
a) led to cts going to great lengths to single out particular “imminently dangerous” products – distinctions made little sense…

b) exception to privity rule eventually swallowed up the rule, led to MacPherson
4. MacPherson v. Buick Motor Co. – privity no longer required

a) straightforward tort logic: no reason to give these particular injuries special treatment

b) concern about negative collateral effects diminished – sellers already being exposed to tort duty, with little negative impact on the marketplace system

C. cts began to say that negligence liability attaches to products liability – res ipsa language

1. as it played out: once π said “defect,” ct said “res ipsa,” jury agreed, and Δ would have to pay

2. lacking in all these cases was a showing by π that the defect was more likely than not due to negligence – in reality, even with most reasonable care, there will still be defective products

a) mere fact that product is defective doesn’t imply that it’s due to negligence; just as likely that it’s due to reasonable but imperfect quality control measures

b) perfection isn’t attainable, nor is it required by reasonable care standard

3. recognition that what was actually going on was strict liability for defective products

4. Escola v. Coca Cola Bottling Co. of Fresno – recognition of strict products liability

a) evidentiary requirement of SL much lighter for π than with res ipsa

· how is π supposed to show that most defects are due to negligence and not imperfect quality control measures?  π will frequently lose, even though we might suspect that negligence is cause of a good chunk of the accidents

b) once you’re under SL – seller knows what are the best quality control measures; will do his own B < PL calculations on the quality control front

· forcing sellers to adhere to reasonable standard of care – in theory, NL can do this, but doesn’t always work in practice

D. note: today, two competing conceptions of strict products liability, based on two basic rationales (implied warranty and negligence principles)
II. THE RESTATEMENT

A. Rst (2nd) §402A 

1. manufacturer is SL if a product defect causes physical injury or property damage – regardless of whether reasonable care was taken or not

2. rationale for strict products liability – forced reliance by buyers (warranty rationale)

a) special responsibility for the safety of the public undertaken by one who enters into the business of supplying buyers with products that might endanger their persons/property

3. DEFECTIVE products – define “defective” by what is contemplated by ultimate consumer
a) consumer expectations as basis for implied warranty rationale

b) as long as consumer expectations were reasonable, frustrated, and resulted in injury, manufacturer is held strictly liable

4. question of how to apply these standards – result with SL for manufacturing defects, but NL for design and warning defects

B. Rst (3rd) of Law of Products Liability, §§1-2
1. manufacturer/seller liable for harm to person/product caused by product defect; “defective” if at the time of sale/distribution product has a defect (departs from intended use), is defective in design (reasonable alternative design would have reduced foreseeable risk of harm), or has inadequate instruction or warning (reasonable warning would have reduced risk of harm)
2. rationale: resort back to negligence principles
a) expressly rejects consumer expectations as providing any independent basis for tort liability

3. express cost-benefit test (risk-utility test) – departure from negligence analysis in other areas

a) in products liability context, reasonable care is that which passes cost-benefit test

b) efficiency approach congenial to the business community

4. Rst (2nd) is a more pro-consumer rule: focus on consumer expectations, consumer protection

a) fairness approach, in direct opposition to draft Rst (3rd)

C. Casa Clara Condominium Association v. Charley Toppino & Sons (homeowners suing concrete suppliers; concrete is crumbling, homeowners think it’s likely to fall apart and cause house to collapse; πs pay to get it fixed in order to prevent physical injury from happening; no physical injury; πs sue for cost of fixing defective concrete)
1. π cannot recover for pure economic loss (standalone, no accompanying physical injury)
2. justification for drawing a line here in products liability cases

a) frustration of π’s expectation interest – worry that tort completely gobbling up contract

b) rationale for tort displacing contract is that buyer doesn’t have adequate information about the risk – doesn’t apply in pure economic loss cases

· economic loss deals with damages, not with probability of injury

· damages are the perfect thing to contract over (buyer knows how he intends to use the product, how important the product is to him personally, etc.) – if very important that product work well, buyer can contract for special guarantee

· on informational grounds – reasons why we apply tort law to safety don’t apply to pure economic loss – here we don’t worry about information asymmetries, just worry about enforcing the agreements between the parties

3. Geistfeld: this isn’t very convincing

a) expectations for tort law = expectations as to physical safety (different from contract)

b) why require physical injury to actually materialize before Δ faces liability, when the reason for wanting to remove the defect is to get rid of the risk of physical harm?

· only reason π wants a remedy (economic) is to prevent the physical injury

· bad call to force π to wait until physical injury materializes

c) so this line between pure economic loss and physical injury is an ARBITRARY one

D. Cafazzo v. Central Medical Health Services, Inc. (Δ doctor implanted defective device in π; π sues doctor and hospital under SL for product defects) – note: no allegation of negligence, π wants pure SL
1. another (arbitrary) line: service distinction – test of whether Δ is offering a service or a product

a) medical services different from retail marketing enterprises at which §402A is directed

2. insurance rationale for products liability??
3. questioning of the rule occurs in cases like this where you have a choice of categories (products vs. services; for-profit vs. non-profit organizations; etc.) – case law is quite muddled

a) confusion: cts don’t find tort liability to be appropriate here (really just an insurance rationale and nothing else), struggling to find a justification for this

b) helpful in other areas of limiting liability – want liability to result in safer products, but when we’re less sure about ability of tort liability to create more safety, there’s more of a hesitation (as safety dimension becomes more problematic, cts become more reluctant to expand the tort duty)
III. MANUFACTURING DEFECTS (strict liability)
A. Pouncey v. Ford Motor Co. (π injured while he was accelerating engine with the hood open, blade from radiator fan broke off and struck him in the face)
1. qualifications for a manufacturing defect
a) unintended departure from manufacturer’s own specifications (note: if intentional departure, then Δ would be facing battery charge, not products liability)

b) flaws in manufacturing process that cause the product to depart from manufacturer’s intentions, specifications, and design

c) imperfection in quality control process

2. §402A doesn’t spend a lot of time defining “defect,” but lays out reasons why defective product creates liability

a) not fit for its intended purpose; buyer reasonably relies on assumption that product is fit for its intended purpose; buyer is physically injured as a result of this reliance; etc.

3. bottom line: rule of SL for manufacturing defects is framed around consumer expectations (tort liability, implied warranty), but defect itself is defined re: manufacturer’s intentions
B. modified res ipsa in construction defect cases – where accident destroys product (so can’t see if this one deviated from manufacturer’s intentions), or where difficult to discern where defect lies

1. malfunction doctrine: if product fails in its intended use, and that failure more likely than not is attributable to some defect as opposed to any other cause, then π can recover

a) define defect as failing to perform its intended function

2. in these cases, π only has to show that product failed, and failure is more likely than not due to defect (π doesn’t have to worry about showing the particular defect in the manufacture)

IV. DESIGN DEFECTS (negligence liability – risk-utility test)
A. different type of defect – if design defect is found, that means that every product in that line is defective

1. vast increase in liability for manufacturers

2. should juries should decide design defect cases?

a) if an OH jury decides there’s a design defect, how should national market respond?

b) possibility of inconsistent verdicts in different jurisdictions

3. law re: design defects is in state of flux today ( look at how it develops in each jurisdiction

a) analysis for these cases: assume this is the first design defect case each jurisdiction has seen, and that ct is figuring out how to apply §402A based on the defect at hand

B. Volkswagen of America v. Young (π was in a routine accident, car hit by negligent driver; seat brackets broke loose, causing π to be thrown to the back, π killed)
1. §402A is appropriate here – harm caused by defective seat bracket; unreasonably dangerous to consumer; product was, at the time it left seller’s hands, in a condition not contemplated by the ultimate consumer (definition of defect from comment g of §402A)
2. two choices for dealing with design defects: ordinary negligence (unreasonableness), or strict products liability based on consumer expectations

a) consumer expectations not salient here – π had no expectations re: seat bracket

· only expectations π can claim are general expectations of safety

b) general expectations of safety are based on reasonable conduct ( negligence liability

3. so: this jurisdiction would define liability for design defects based on negligence analysis (no other obvious way to deal with them)

a) Δ should reasonably foresee possibility of accidents and design around this possibility

b) SL component adds nothing, since this is all about reasonable risks

c) consumer expectations add nothing, since negligence principles get the result we want

C. Linegar v. Armour of America (π policeman killed when wearing bulletproof vest made by Δ; bullet that killed him entered his body in a place the vest didn’t cover; π sued for negligent design)
1. no liability – vest wasn’t designed to cover this area and π knew it, but π still chose to use this vest (other types of vests that did cover this area were available) ( well-informed choice

a) police dept did cost-benefit analysis, comparing coverage to flexibility, chose this vest

2. analysis starts again with §402A – look to comment g, that product was in a condition not contemplated by ultimate consumer

a) here, it’s obvious to consumer that vest doesn’t cover the arm gap – clear that consumer expectations were satisfied

3. this jurisdiction will define liability for design defects based on consumer expectations (adequate to resolve this particular issue)

a) rule of no recovery if danger inherent in design is obvious to user (open/obvious rule)

b) problem: question of whether an open/obvious risk can still frustrate consumer expectations (is it enough for a manufacturer to leave risks as long as they’re obvious?)

c) also: analog to AOR – it’s not enough that π was merely aware of the risk; must make a the right kind of choice (between risk and cost of precaution) to assume the risk

· i.e., would have been different had there been no other types of vest on the market (choice would then have been b/t risk of this risk or cost of no vest)
D. Barker v. Lull Engineering Co. (π was operating a high lift loader on even terrain; loader turned over and injured π; π claimed negligent design)

1. adhering to consumer expectations (this is like a second case in the Linegar jurisdiction)

a) of the alleged defects (loader not equipped with seatbelts, outrigger not equipped with safety lock, etc.), consumer expectations will address some but not all

b) consumer expectations test still has appeal, but ct sees that it’s not quite enough

2. introduction of the risk-utility test – if B < PL, manufacturer will make an alternative design

a) question of diminished utility of a given precaution (B) – material costs ($), diminished performance of product, creation of new risks (new PL)
b) if the decrease in utility given the precaution is less than the risks imposed by the original product, the product is defective

3. cts are amenable to cost-benefit analysis in products liability because of the nature of the risk – both the cost of the risk and the cost of the precaution will be borne by the consumer

a) what best protects the consumer’s interests is what minimizes the consumer’s costs

b) ordinary buyer-seller interaction: S says “pay extra for safety precaution,” B needs to be convinced – buyer must know about risk in order to be willing to buy safety

c) note: for optimal safety, you’d go with SL – but then there are risks where B > PL and Δ would still be liable…

· hard trade-off between paying too much for insurance and getting most safety

· negligence liability, though imperfect, gets most of the safety problem covered

4. so this jurisdiction supplements consumer expectations test with risk-utility test

a) NOTE: Rst (3rd) tosses out consumer expectations test, relies solely on cost-benefit analysis of risk-utility test

· forget about SL, forget about consumer expectations – design defect analysis is nothing other than a cost-benefit analysis
E. Potter v. Chicago Pneumatic Tool Co. (π used a tool for years which exposed him to high levels of vibration that led to injury; π sues under defective design for exposure to excess levels of vibration)
1. under risk-utility test, π have to show a reasonable alternative design (where cost of design change would have been less than elimination of the risk that would occur)
a) argument that this negligence standard requires too much of πs – in this respect, consumer expectations make more sense

2. ct therefore says that if consumer expectations are frustrated, this governs

a) defectiveness to be determined by the expectations of an ordinary consumer
b) use of risk-utility test (inquiry of whether a reasonable consumer would consider the product design unreasonably dangerous) ONLY when complex designs make it impossible for an ordinary consumer to make expectations about safety

3. Geistfeld: this opinion essentially adopts the risk-utility test, by defining expectation in these terms (despite protests by ct that it’s sticking to consumer expectations and SL)

a) from consumer’s perspective: risk-risk tradeoff, given that consumer is paying for both the risk and the precaution (focusing on either performance or new risk aspects of B)

b) a jurisdiction coming at it from a consumer expectations understanding will be able to frame the question properly (as a risk-risk tradeoff for the consumer)
V. WARNING DEFECTS (negligence liability)
A. MacDonald v. Ortho Pharmaceutical Corp. (π got from her gynecologist a prescription for birth control pills manufactured by Δ; pills labeled with warning of side effects, including abnormal blood clotting and death as a result; annual renewal of prescription at check-up; after three years, π suffered stroke (result of a blood clot))
1. π’s claim that she was unaware that risk of “blood clotting” encompassed risk of stroke
a) rationale for warning duty – whole reason for tort liability for product-caused injuries is because of the informational failure in product markets – if we all had perfect information about risks and universe of available safety configurations, then we’d be getting exactly the right amount of safety; all would be done under contracts

b) warning doctrine seems to be the best way to resolve the informational problem

2. general rule: duty to warn all those who will foreseeably come in contact with the risk

a) exception: no direct duty to warn if warnings given to responsible intermediary
3. exception to exception: duty to warn regardless of intermediary with products like oral contraceptives

a) consumer’s involvement in decision to use this drug (intermediary physician in a more passive role than with other prescription drugs

b) fewer checkups – therefore fewer opportunities to explore questions/concerns

c) specifically subject to extensive fed regulation to ensure informed choice – necessity of direct written warnings

4. adequacy of the warning: warning must be comprehensible; must convey a fair indication of nature/extent of danger; must warn with degree of intensity demanded by nature of the risk
5. dissent – holding to responsible intermediary exception, b/c doctors are in the best position to directly warn the patient (different risks for different consumers)

a) carving out this exception to the exception imposes undue burden on manufacturers

B. contours of the duty to warn

1. must warn against any risk that isn’t patently obvious or common knowledge

2. balancing of cost of warning and cost of injury that results without the warning (risk-utility?)

a) components of B: negligible money costs of printing additional warning; information cost; other risk effect (emphasizing one risk de-emphasizes others)

b) cts tend to focus just on the money costs; only pay lip service to the information cost

c) Geistfeld: should focus on all the costs of the warning/precaution – properly formed jury instructions, jury to look at all costs

3. causation issue – heeding presumption (ct assumes that warning would have been heeded and would have prevented the injury; therefore, lack of warning caused the injury)

a) presumption of causation relaxes π’s burden of proof

b) without this presumption, all ct has on the causation component is π’s testimony (that behavior would have been changed) – too difficult for π to win on basis of just this

c) if you force π to prove causation (via objective standard) – undue burden on π; very few risks sufficient to deter average consumer from buying the product; vast majority of product risks only matter to some ppl, wouldn’t lead to recovery under such a rule
4. relationship between warning and design

a) not enough to just warn about a design defect (e.g., “this car doesn’t have an airbag”)

b) awareness of risk isn’t enough to exculpate seller from liability – consumer must have a real, informed choice, including some understanding of safety options available

C. Vassallo v. Baxter Healthcare Corp. (π had silicone gel breast implants manufactured by Δ; explant surgery 15 years later showed extensive damage to muscles, etc., allegedly attributable to gel bleed; Δ’s warning to physicians warned re: possibility of rupture due to excess stress but didn’t mention gel bleed or consequences of gel migration)
1. Δ claimed they didn’t know about risk at time of sale, though they did know it at time of trial

a) prior to this case: hindsight test – liable for all risks known at time of trial – since products liability is rule of SL, Δ is liable for all risks; cts uncomfortable with language of foreseeability of risks (a negligence concept)

b) also, hindsight/SL forces manufacturer to discover risks and warn about them

c) this can be accomplished via NL as well, though – Δ liable for all risks they knew or should have known at time of sale – should have done reasonable testing/research 
· easier burden of proof for π than straight up negligence claim of imperfect quality control

· also, no floodgates effect – only a small number of risks that are known at time of trial but weren’t known at time of sale and weren’t reasonably investigated

2. duty to warn therefore conditioned on actual or constructive knowledge of the risk – no duty to warn about risks that weren’t reasonably foreseeable

D. π’s conduct in warning defect cases (not very different from π’s conduct discussion before)
1. contributory negligence

a) compare causal contribution – CN π is only responsible for increase above what SL Δ is responsible for

b) foreseeable misuse – Δ responsible for all FORESEEABLE uses, including misuses
· must warn about all risks, or eliminate risk by redesigning or other means

c) harder question: how to apportion liability in these cases – if Δ is responsible for foreseeable misuses, should π be CN for misusing product?

· odd sort of tension these kinds of cases impose – want to give manufacturer incentive to use reasonable care in designing; but apportioning liability to π diminishes manufacturer’s incentive to adopt those safety precautions

2. assumption of risk – has a very limited role in products liability

a) general premise of products liability = informational asymmetry, consumer lacked knowledge of the risk – at odds with a defense based on π’s knowledge of risks

b) almost always, AOR in products liability cases will be like in Linegar, where π had an actual, informed choice

** also go over notes on the last two lectures: DAMAGES, and GEISTFELD’S GRAND THEORY OF TORTS **
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